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The regulatory overview of the carbon 
market in Brazil

Companies and governments worldwide have developed
their energy transitions around the progressive reduction of
greenhouse gas emissions. Decarbonization has entered the
path of government and corporate policies to address the
challenges posed by climate change. To structure a low-
carbon economy, in a carbon market, the pricing of carbon
dioxide emissions is a policy in vogue globally and consists of
certifying and trading carbon credits. Polluting entities buy
carbon credits in order to offset their own emissions.

The carbon market is applied in a voluntary or regulated
manner. The voluntary format allows carbon emissions to be
priced and traded spontaneously through participation in
trading platforms. The regulated form of the market, on the
other hand, binds entities to a quantitative limit of emissions
based on the economic sector to which they belong and other
relevant technical characteristics.

The regulatory technique usually established worldwide
for a regulated carbon market is the cap-and-trade system.
Emission quotas are set for certain economic sectors. Emission
allowances can be traded on the market. Companies that
produce more carbon dioxide can buy credits from activities
with bonuses on their carbon emission allowances. The model
opens the way for financial compensation for sustainable
practices.

Originating still in the Kyoto Protocol in its regulated
version, the carbon market is an environmental issue on the
priority agenda for various public leaders, whether globally,
nationally, or even regionally. The discussions in Brazil involve
the standardization of a regulated and broad model. Currently,
the RenovaBio program is the unique policy designed to
control carbonization, specifically regarding the use of fossil
fuels. The rules of the policy bind the distributors of the sector
to the purchase of CBIOs, credits generated by biofuel
producers.

Regarding decarbonization in other economic sectors,
Brazil depends on spontaneous transactions in voluntary
carbon credit trading formats. Therefore, a broad regulated
market would lead to the application of asset pricing rules and
trading environment and would leverage the creation and
development of carbon credit generating projects, making the
country move forward in containing climate change.

Wesley Bento and João Resende



Numerous institutions are working on the construction of
a regulated market modality. At a national level, the highlights
are the House of Representatives and the Ministries of
Economy and Environment. At a regional level, the Rio de
Janeiro State Government, and the Rio de Janeiro City Hall.

In international negotiations and internal dialogues, the
Ministry of the Environment has a position in favor of the
regulation of Article 6 of the Paris Agreement, which provides
for trade instruments for the reduction of greenhouse gas
emissions. However, the Ministry presents a timid posture in
the construction of a model in domestic policy, with a
tendency to support a regulated model without carbon
emission limits.

The Ministry of Economy, in turn, has been waiting since
2021 for the endorsement of Minister Paulo Guedes to conduct
a study for the formulation of a proposal for an emissions
trading system. The World Bank supports the initiative
technically and financially through the Partnership for Market
Readiness (PMR) program and is waiting for the Economy to
agree to complete the Project for Market Implementation
(PMI). The project will examine the conditions for carbon
pricing in the country using the cap-and-trade format.

In the end of March, the federal government published
Decree n. 11.075/2022, which regulates carbon market in Brazil.
Among other points, the act institutes the National System of
Greenhouse Gases Emission Reduction (SINARE), which will
centralize the register of emissions, clearances, reductions and
compensations of greenhouse gases and the certified-credit
transitions. Rules and procedures of the policy will be
established in a combined act of Environment and Economy
Ministers. Without following the cap-and-trade model, it
provides for the elaboration of sectorial low-carbon economy
plans, with procedures of greenhouse gas emission mitigation
in a variety of sectors, as of interstate cargo and passenger
transportation, cellulose and paper industry, and health and
agricultural services.

Even with the regulation made by the President, the
Minister of the Environment, Joaquim Leite, highlighted the
importance of the Bill No. 528/2021, which regulates the
theme, for a better maturity of the market regulation. In the
Parliament, among several proposals on the subject that are
under discussion, this bill, of Representative Marcelo Ramos
(PSD/AM), is the most advanced in discussion.



The proposal creates the Brazilian Emissions Reduction
Market, a mandatory participation market with a 5-year
adaptation period as of the regulation of the matter by the
Ministry of Economy. In addition, the Brazilian Emissions
Trading System (SBCE) is foreseen for the centralized
registration and certification of credits from environmental
assets. In this way, emission reporting and project monitoring
and evaluation measures are foreseen, which are important to
enable the operation of a carbon market.

In the mentioned project there is the permission of the
public concession for the commercialization of carbon credits
by the Brazilian Forest Service and the exemption of federal
taxes related to the commercialization of credits, such as
income tax on revenues from commercialization in the
voluntary market for 30 years. However, the project does not
indicate the regulator of the carbon market trading platforms
and the tax exemptions for trading credits in the regulated
market.

The proposal was approved in the Economic
Development Commission (CDEICS) with a substitute bill of
the rapporteur, Representative Bosco Saraiva
(SOLIDARIEDADE/AM), who did not make deep changes in the
original text. The project is now in the Environment and
Sustainable Development Commission (CMADS), with
Representative Carla Zambelli (PL/SP) as rapporteur.

In the substitute bill presented by Representative Zé Vitor
(PL/MG), the cap-and-trade model is excluded, and a sectorial
compensation model is established, without carbon emission
limits. The differentiation between voluntary and regulated
markets is also undone. The changes, however, raise debates
within the federal legislative sphere.

At the regional level, Rio de Janeiro state and city
executive authorities are advancing in their studies for the
implementation of carbon markets. Both are studying the
implementation of a regulated market in Rio de Janeiro in line
with international trends. Expected to be presented in the
second semester of 2022, the market will undergo a feasibility
study by July 2022 by the American stock exchange Nasdaq
and the Global Environmental Asset Platform (Geap). The
intention is to build the Rio Green Stock Exchange, a trading
platform for sustainable carbon market assets, to place Rio de
Janeiro as an international carbon market leader.



The path to global climate change containment passes
through Brazilian environmental contributions. The various
national environmental assets place the Brazilian market as a
granary of low or no carbon emission alternatives, such as the
preservation of native forest and the production of renewable
energy. According to Way Carbon’s data, obtained in
partnership with the International Chamber of Commerce
Brazil (ICC Brazil), the country has the capacity to supply 22%
of the global demand for carbon credits through the regulated
market.

The formatting of the Brazilian carbon market regulation
is a key-factor in accelerating the national reach of the
Nationally Determined Contribution (NDC) of the Paris
Agreement and the decarbonization of the global economy.
The discussions about the carbon market in Brazil open a
scenario of opportunities for engagement to influence the
decision-making process and subsequent operation in the
Brazilian market. Bento Muniz Advocacia is available for
enlightenments regarding the issue.
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Following the Supreme Federal Court, 
Superior Court of Justice of Brazil affirms 

that foreign countries cannot invoke 
immunity from jurisdiction for acts 

violating human rights

The Fourth Panel of the Superior Court of Justice (STJ),
unanimously, applying the understanding set forth in a thesis
of general repercussion of the Federal Supreme Court (STF),
considered that the immunity from jurisdiction cannot be
applied to a foreign State when it commits illegal acts in the
national territory that violate human rights.

In the specific case, the descendants of two crew members of
the fishing boat Changri-lá, who were killed when the vessel
was torpedoed by the Nazi submarine U-199, near the coast of
Cabo Frio, Rio de Janeiro, during the Second World War, had
filed an Ordinary Appeal before the Superior Court of Justice of
Brazil, aiming that actions for compensation for damages filed
against the Federal Republic of Germany could proceed in
Brazilian Federal Court.

The Superior Court of Justice, at first, argued that the Federal
Republic of Germany would not be held liable for acts of war
before the Brazilian jurisdiction.

However, in the judgment of the Bill of Review in Extraordinary
Appeal No. 954.858 (Theme No. 944 of General Repercussion),
established the understanding that "unlawful acts committed
by foreign states in violation of human rights, within the
national territory [of Brazil], are not subject to the immunity
from jurisdiction".

In the judgment of another appeal, the Superior Court of
Justice followed the understanding of the Supreme Federal
Court. The rapporteur, Justice Luis Felipe Salomão, noted that
in the Brazilian Constitution human rights, whether in the
intern legal system – as fundamental rights of the citizen – or in
the external order – as the guiding principles of international
relations – prevail over a foreign State that practices the
international illicit, and the latter must suffer the
consequences arising from this illicit.

Thus, the Fourth Panel of the Superior Court of Justice reversed
the decision that extinguished the action for compensation,
which should have its regular continuation in the Federal
Court.

Source: Newsletter No. 740, June 13, 2022/STJ
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Brazilian Administrative Council of Tax 
Appeals states that profits earned by 

subsidiaries of companies in countries 
with treaty with Brazil are not taxed

The 1st Panel of the Higher Chamber of the Administrative
Council of Tax Appeals (CARF) stated that the profits earned by
subsidiaries of Brazilian companies located in countries that
have tax treaties with Brazil should be taxed only in the
country of domicile. The Councilors found that Article 7 of the
Brazil-Netherlands Convention for the avoidance of double
taxation on income protects the taxpayer.

This is because the rule establishes that the competence for
taxation is exclusively of the country of domicile of the
company, and, therefore, the double taxation treaties block the
right to tax profits in Brazil.

Source: Judgment 9101-006.097 / Rapporteur: Councilor Livia
de Carli Germano
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Federal Court vetoes administrative 
detentions for foreigners under 

expulsion in Brazil

The 17th Federal Civil Court of São Paulo prohibited the
Federal Police chiefs to request the administrative detention of
foreigners in Brazil. The trial took place in a Public Civil Action
with Preliminary Injunction filed by the Federal Public
Prosecutor's Office.

Article 211 of the Federal Decree No. 9,199/2017, which
regulated the Migration Law (Law No. 13,445/2017), granted the
Federal Police the prerogative to make requests for the
administrative detention of foreigners subject to expulsion
proceedings. The provision approaches a previous rule that
allowed the Minister of Justice to issue administrative arrests
during the former Foreigner Statute (Law no. 6,815/1980).
However, under Law No. 13,445/2017, there is an express
prohibition on deprivation of liberty for migratory reasons, in
Article 123.

Thus, the court understood that the provision of the detention
request is illegal in light of the Migration Law and constitutes a
regulatory abuse of the Executive when establishing an arrest
not provided for by law. The trial was also based on the case
law of Federal and Higher Courts, that indicates the abolition
of the administrative detention as a guarantee of compliance
with the expulsion order.

From the decision, the Federal Police chiefs should refrain
from representing the arrest of foreigners under expulsion,
with provision for a fine in case of non-compliance.

Source: Case No. 5006898-83.2022.4.03.6100 / 17th Federal
Civil Court of São Paulo
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President of Brazil publishes law 
authorizing Brazil's administrative 
retaliation to countries with stalled 

disputes in the World Trade 
Organization

The President of Brazil has published Law No. 14,353/2022,
formerly Provisional Measure No. 1,098/2022, which provides
for procedures to suspend concessions or other obligations in
the event of non-compliance with multilateral obligations by a
member of the World Trade Organization (WTO).

The law grants the Chamber of Foreign Trade (CAMEX) the
authority to suspend concessions or other obligations of Brazil
in the event of authorization by the WTO's Dispute Settlement
Body (DSB) or in the existence of a non-adjudicated appeal
against a decision of an expert panel, provided they do not
exceed the value of the nullification or damage caused by the
other country to Brazil's trade benefits. Before the unilateral
sanction, Brazil must notify the country to be penalized 60
days in advance so that new negotiations can take place. The
authorization will remain in place until the authorization of the
OSC or the non-functioning of the Appellate Body.

Finally, the same understanding is adopted in relation to
intellectual property rights, in Law 12,270/2010. Those measures
shall have a fixed term and be conditioned to the period of the
DSB authorization or to the absence of conclusion of the trial
of the appeal.

Source: Law No. 14.353, of May 26, 2022
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President of the Brazil sends to Congress 
a bill that authorizes the Federal 
Government to assign rights in 

production-sharing contracts for oil and 
natural gas

The President of Brazil has sent to Congress the Bill No.
1,583/2022, which authorizes the Federal Government to
assign, in full, the right to its share of the oil surplus from
production-sharing contracts and production individualization
agreements in non-contracted areas in the pre-salt oil region
or in strategic areas.

The assignment shall be made through the full and definitive
payment of the right that the State has on the portion of the
surplus oil and gas from production-sharing contracts, as well
as from agreements for the individualization of production in
non-contracted pre-salt areas or strategic areas
commercialized by PPSA – the state-owned company
responsible for the commercialization of oil and gas produced
in the pre-salt region which are rights of the Federal
Government –, as long as the consent of the operating
consortium of the respective contract is obtained.

The sale of the Federal Government's rights in these sharing
contracts gives fully private entities the opportunity to make
decisions, reducing the State's presence in the economy and
providing greater efficiency in the exploration of oil and
natural gas in the pre-salt, which contributes to the conversion
of state resources from dirty energy to the financing of an
environmental and social agenda.

In short, the project aims to increase the monetization of oil
and natural gas, reverting the benefit to the Brazilian society,
and seeks to promote respect for the sharing contracts and
the legal security of the transaction by transferring the risks to
private entities and simplifies the existing contracts.

Source: Bill No. 1.3583/2022 / Ministry of Mines and Energy
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FATF publishes global report on the 
state of effectiveness of money 

laundering prevention systems and 
compliance with the organization’s 

standards

The Financial Action Group against Money Laundering and
Terrorist Financing (FATF) has published the first Report on the
State of Effectiveness and Compliance with its 40
Recommendations to tackle money laundering, terrorist and
proliferation financing

The report is divided into seven chapters and the analysis has
been carried out in at least 120 countries and provides an
overview of the technical compliance and effectiveness scores
of PLD/CFT/CFP systems for preventing money laundering and
terrorist financing, which considers, above all, the
Recommendations called Big Six (Recommendations 3, 5, 6,
10, 11 and 20). Through the analysis it was possible to find that
at least 76% of the jurisdictions examined implemented a
reasonable degree of compliance with the FATF
Recommendations, representing an increase of 40%
compared to 2012, in which the mutual evaluation had not yet
been established.

Regarding the theme of asset recovery, statistics remain low,
since only a small portion of the products of crimes are
recovered, which reinforces the need to create international
and internal asset recovery networks. As for the ownership of
companies and other legal persons, the study shows that 48%
of countries do not have laws and regulatory structures to
inhibit the use of shell companies.

Recommendations 24 and 25, updated this year, provide that
regulatory and criminal prosecution authorities should have
direct and immediate access to corporate records to identify
the ownership of legal entities to facilitate the tracking and
location of assets. Thus, considering the 2022 report, the next
round of mutual evaluations will seek to adapt the application
of the 40 FATF Recommendations to the environment and the
market of virtual currencies and assets, which provide money
laundering.

Source: FATF Report
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Superior Labor Court affirms that the 
hiring of a chambermaid for a foreign 
ship must observe the international 

rules

The 8th Chamber of the Superior Labor Court (TST), by majority
vote, held that the hiring of a chambermaid for maritime ship
of a foreign company based in Brazil should be governed by
International Convention No. 186 of the International Labor
Organization (ILO), rather than Brazilian legislation.

In this case, the complainant argued for the recognition of the
employment relationship through the application of Brazilian
law, since she had been hired in Sao Paulo, even if the vessel to
which she provided service belonged to the Bahamas, under
the argument that the national legislation would be more
beneficial.

According to the rapporteur, Justice Agra Belmonte, since it is
undisputed that the vessel belongs to a foreign company,
whose nation has ratified ILO International Convention 186, the
"Flag Law" – in which the crew's work relations are governed by
the laws of the place of registration of the vessel – must be
applied in deference to the principle of equality and the
standardization of legislation, especially considering that the
aforementioned convention is specific to maritime work, so
that, in this context, one should not talk about the application
of national legislation.

Source: ARR-1001602-25.2016.5.02.0080 / Rapporteur: Justice
Alexandre Agra Belmonte
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