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The maximum penalty applicable to the 
extradited person after the Anti-Crime 

Package and the case law of the Supreme 
Federal Court of Brazil

Until the enactment of Law No. 13,445/2017 (Migration Act), the
temporal limitation of the execution of the penalty applicable
to a person extradited from Brazil to a foreign State in cases of
passive extradition did not stem from a legal provision, but
from a construction of the case law of the Supreme Federal
Court of Brazil.

This orientation began in the trial of the extradition of Franz
Paul Stangl (Extradition No. 272, 273 and 2743), accused of
crimes of genocide and mass extermination, dated 1967, when
the Supreme Federal Court stated that, despite Decree-Law
No. 394/1938 does not provide for the need to commute a
possible life sentence applicable in the Requesting State, the
prohibition to that sanction established in Brazilian
Constitution is based on humanitarian reasons, and, therefore,
it should be extended to extradition.

That precedent was overturned in 1985, in the judgment of
Extradition No. 4264, due to the lack of provision in law or
treaty that justified the restriction, as Justice Francisco Rezek
stated. This conclusion would be in line with the principle of
non-intervention, which has its origin on kantian premises of
perpetual peace5, but remained sparking discussions from a
humanitarian perspective .

Under that stance, the Supreme Federal Court resumed the
previous understanding in 2004, when judging Extradition No.
855 . In that case, reported by Justice Celso de Mello, the Court
considered that the constitutional prohibition to life
imprisonment is cogent, absolute and unavoidable, reinstating
the limitation of the sentence to be imposed abroad on the
extradited person to 30 years, despite the absence of express
provision in the Foreigners Statute (Law No. 6,815/1980).
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Following the case law, Article 96, III, of the Migration Act
established as a requirement for the surrender of the
extradited person the assumption by the requesting State of a
commitment to commute any corporal punishment and life
or death sentence into a fixed-term imprisonment of not more
than 30 years. At the time of that drafting, the Penal Code had
long set that limit for penalties in Brazil.

However, with Law No. 13,964/2019 ("Anti-Crime Package"), the
maximum time of execution of a sentence rendered in Brazil
became 40 years. Despite this amendment, legislators failed
to notice that Article 96, III, of the Migration Act remained
demanding from the State that requests the extradition of an
individual in Brazil a commitment limiting the penalty of the
defendant to 30 years. In this scenario, it became controversial
whether the foreign country can commit to the application of
the new maximum term provided for in Brazilian internal
legislation, as well as, in that case, from which date it would be
possible.

In the trial of Extradition No. 1,599, regarding a fact occurred
prior to Law No. 13,694/2019, the Second Panel of the Supreme
Federal Court8 did not establish the 40-year limit provided for
in the new wording of Article 75 of the Brazilian Penal Code.
The Panel unanimously followed the vote of the rapporteur
Justice, Celso de Mello, who stated that "this new law is a lex
gravior, inapplicable to the case because of what is provided
for in Article 5, XL, of the Constitution of the Republic". In the
trial, the Court did not analyze alleged antinomy between the
internal limit for sentences and the Migration Act, considering
the non-retroactivity of the new criminal law.

In the First Panel, although there were judgments that initially
affirmed the nature of criminal procedural law of Article 75 of
the Brazilian Penal Code and the consequent immediate
applicability of the limit introduced by Law No. 13,694/2019
even to past facts9, Justices followed the understanding of the
Second Panel in Extradition No. 1,64110 .

8. Ext 1599, Rapporteur Min. Celso De Mello, 2nd T., tried on May 29, 2020, published on June 5, 2020.
9. Ext 1645, Rapporteur Min. Alexander de Moraes, 1st T., tried on June 21, 2021, published on June 25, 2021; Ext 1505, Rapporteur

Min. Alexander de Moraes, 1st T., tried on March 15, 2021, published on March 18, 2021.
10. Ext 1641, Rapporteur Min. Roberto Barroso, 1st T., tried on August 23, 2021, Published on September 1st, 2021.



Resuming the discussion in the trial of Extradition No. 1,652,
the First Panel of the Supreme Federal Court reaffirmed, by
majority, the restriction of 30 years to the penalty applicable
abroad to the person extradited from Brazil for facts prior to
Law No. 13,694/2019. Justices Alexandre de Moraes and Dias
Toffoli voted against that position, understanding that Article
75 of the Penal Code, even internally, is a criminal procedural
rule, especially because it does not affect the possibility of
parole or the progression regime, and, thus, the norm could be
immediately applicable. Justice Alexandre de Moraes also
stated that he would adopt as a guideline that the maximum
penalty applicable to an extradited individual abroad for facts
practiced after the Anti-Crime Package would be 40 years, and
there was no divergence regarding this matter. There was also
signaling that the matter could be re-discussed in Full Court at
a future time.

In fact, it is reasonable to conclude that, internally, the rule that
changes the limit for the execution of a penalty should not
retroact, because it imposes limits on the jus puniendi,
establishing material restrictions on the sanction imposed by
the State. However, other issues still arise in the face of this
controversy, such as the case law according to which "legal or
conventional rules regarding extradition are not criminal law,
and, therefore, the constitutional prohibition of application of
less favorable criminal legislation to previous facts should not
be applied“11 .

According to that orientation, based on the doctrine of Yussef
Cahali12, the legal nature of the requirements for the
conclusion of a commitment to surrender the extradited
person is an extraditional rule, which submits Article 96 of the
Migration Act to a regime of intertemporal law different from
the material criminal law. Thus, the understanding to be
signed in this regard would not find limits in the irretroactivity
of the criminal law – which would authorize, in principle, the
application of the maximum penalty limit of 40 years to any
commitment made by a foreign States after Law No.
13,964/2019, even if referring to previous criminal facts. The
Supreme Court, however, has not yet examined the matter
from this perspective.

11. Ext 864, Rapporteur Min. Sepúlveda Pertence, Full Court, tried on June 18, 2003, published on August 29, 2003; PPE 769,
Rapporteur Min. Celso de Mello, tried on February 18, 2016, published on February 24, 2016.
12. CAHALI, Yussef Said. Estatuto do Estrangeiro. São Paulo: Saraiva, 1983, p. 309.



As for the limit applicable to diplomatic commitments for the
surrender of the extradited person, the historical analysis of the
institute shows that the purpose of the rule of the Migration
Act is to apply the limit provided for in Brazilian Criminal Law
to prevent the defendant to be sentenced to life
imprisonment. Thus, with the amendment of the Brazilian
Penal Code, there is an incompatibility between Article 96, III,
of the Migration Act, where it imposes on the extradited
person a maximum penalty of 30 years, and the new wording
of Article 75 of the Penal Code, which implies, in accordance
with Article 2, §1, of the Act of Introduction to the Norms of
Brazilian Law, tacit derogation of the first rule.

This conclusion is aligned with the principle of non-
intervention and equality between States (Article 4 of the
Constitution of Brazil). The solution to the question must
weigh, under the prism of proportionality, the exceptional
nature of intervention in the foreign legal system by restricting
the penalty applicable to the extradited person to the extent
of internal restrictions, without disregarding the principle of
favour commissionis (or pro solicitudine), which dictates
"restrictive interpretation of clauses preventing international
cooperation, even when they are open concepts“13.

Therefore, the review of the decisions of the Supreme Federal
Court regarding the temporal restriction to the penalty
applicable to the extradited person shows that: (i) both panels
understand that the maximum limit of the penalty applicable
to a person extradited from Brazil for criminal facts prior to
Law No. 13,964/2019 (which entered into force on January 23,
2020) is 30 years; (ii) there is signaling of a possible
reassessment of the matter in Full Court; and (iii) there is still
no definition regarding the application of the new limit
provided for in Brazilian domestic legal order to the extradited
individuals to be surrendered from Brazil to the foreign State
in relation to facts subsequent to the Anti-Crime Package.

It is also understood that the reassessment of the matter in Full
Court is also a propitious locus for the definition of the
distinction between extraditional norms and material criminal
rules, and that, if reaffirmed the orientation so far signed, it will
be possible to conclude that the new maximum limit of
penalty applicable in Brazil can be observed both in
commitments for extradition relating to facts prior to Law No.
13,964/2019 and in those concerning subsequent facts, if made
after the Anti-Crime Package. Furthermore, the in-depth
examination of the issue demonstrates the tacit derogation
from Article 96, III, of the Migration Act, especially in the light
of non-intervention and proportionality.

BRAZIL. Federal Prosecution Office. Secretariat for International Cooperation. Temas de Cooperação Internacional. Brasilia: 2015,
p. 34.
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President of Brazil published a decree 
regulating the Corporate Anti-Corruption 

Law; Comptroller General regulates the 
procedure of summary trial of the 

Administrative Liability Proceeding

The President of the Republic of Brazil published Decree No.
11,129/2022 regulating Law No. 12,846/2013 (Corporate Anti-
Corruption Law), which provides for the administrative and civil
liability of legal entities for the practice of acts against
domestic or foreign public administration. Legal entities that
have headquarters, branch or representation in Brazil,
constituted de facto or de jure, can be subject to fines and
extraordinary publication of administrative sanctioning
decisions.

Among other provisions, the decree establishes that the
verification of the administrative liability of a legal entity,
resulting from the exercise of the sanctioning power of the
public administration, will be carried out through of an
Administrative Liability Proceeding (PAR) or a leniency
agreement. The competence for initiating and judging a PAR
is of the highest authority of the entity where the damaging
act was committed or, in the case of a body of the federal
public administration, of the respective Minister of State.

The Decree also determines the creation of an integrity
program for the conclusion of a leniency agreement in order
to exempt the legal entity from the extraordinary publication
of administrative sanctioning decision, the prohibition to
receive government grants or from other administrative
sanctions, as well as to reduce the applicable fine. The new
rules revoke Decree No. 8,420/2015, which previously regulated
Law No. 12,846/2013.

The Comptroller General of Brazil also regulated, in Normative
Ordinance No. 19/2022, the procedure of summary trial of PAR
initiated or sent to that authority for judgment, when the legal
entity admits its strict liability for the practice of the
investigated harmful acts.

The request requires the assumption of a commitment to
reimburse the amounts corresponding to the damages, the
loss of the advantage earned, the payment of a fine,
collaboration in requests for information related to the facts of
the case, and withdrawal of administrative appeals, defense
and legal actions related to the administrative proceedings.



If accepted, the Inspector General may suggest the isolated
application of a fine, without the cumulative application of the
penalty of extraordinary publication of the sanctioning
decision, and the mitigation of the sanctions that prevent the
legal entity from bidding and contracting with the
Government, when applicable. The benefits may also be
granted to legal entities whose liability proceedings have
already been initiated but not yet tried, provided that they file
a request for judgment within 60 days from the date in which
the Normative Ordinance entered into force and the statute of
limitations for the violations found in the proceedings is not
expected to expire within that period. The Normative Rule
does not apply to procedures related to harmful acts
committed by the same legal entities in the three years
following the summary judgment, nor when a leniency
agreement is applicable.

Source: Decree No. 11,129 of July 11, 2022; CGU Normative
Ordinance No. 19/2022.
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Central Bank of Brazil opens public 
consultation to discuss the regulation on 

foreign credit operations and foreign direct 
investment under the new Foreign 

Exchange Act

The Central Bank of Brazil (BCB) has approved the Notice of
Public Consultation No. 91/2022 to discuss the second part of
the regulation of Law No. 14.286/2021 (Foreign Exchange Act),
which provides for the Brazilian exchange market, Brazilian
capital abroad, foreign capital in the country, and the provision
of information to the Central Bank of Brazil (BCB).

The first part of the regulation, the object of Public
Consultation No. 90/2022, which took place in May this year,
aimed exclusively at regulating the foreign exchange market.
The second part of the regulation now intends to analyze the
foreign capital in Brazil related to foreign credit operations and
foreign direct investment.

The proposal for a regulation of the new legal framework
provides, among other innovations: (a) the reduction of the
scope of foreign credit operations and foreign investment
subject to report to the BCB, according to a criterion of
proportionality; (b) the end of the restriction on international
remittances from Brazil for payments of principal and interest
on foreign credit operations without inflow of funds into the
country; and (c) the end of the requirement to report
information to the BCB on agreements between residents and
non-residents regarding the use or assignment of patents and
trademarks of industry or commerce, supply of technology for
financial transfers for royalties, and agreements regarding the
provision of technical services and similar activities, external
operational leasing, and rent and chartering services.

The new rules will allow the preservation of the conditions
necessary for the BCB to carry out its activities without
impairing its ability to control, supervise and generate statistics
concerning credit operations and foreign investment,
eliminating and simplifying the obligations required in small
value operations.

The third phase of the regulation of Law 14286/2021 will be
directed to the aspects related to investments in the financial
and capital markets in Brazil and Brazilian capital abroad.

Public Consultation n. 91/2022 will be open for contributions
until September 2, 2022, and can be viewed by clicking here.

Source: Public Consultation n. 91/2022 / Central Bank of Brazil
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Mercosur reduces the Common External 
Tariff rate by 10%

The Council of the Common Market, in the ordinary meeting
that preceded the 60th Summit of Heads of State of Mercosur,
adopted a measure to reduce by 10% the rate of the Common
External Tariff, a tax levied on goods imported from countries
outside the South American bloc, which varies by product.

The import tariff reduction will improve the competitiveness
of the member countries of the Mercosur bloc. It will also
promote better conditions for the productive sectors for inputs
and capital goods, bringing the tariff levels practiced by Brazil
and other members of the bloc closer to the international
average.

Under Mercosur rules, each member country can choose up
to a previously agreed-upon limit of products to which joint
tariff rules do not apply.

Source: Agência Brasil

Brazilian National Agency for Petroleum 
issues resolution on non-discriminatory 

access to waterway terminals

The Brazilian National Agency for Petroleum, Natural Gas and
Biofuels (ANP) has published the regulation on the criteria for
the use of waterway terminals for handling petroleum,
derivatives of petroleum and natural gas, and biofuels.

Resolution No. 881/2022 was published after a long discussion
in the Agency about the revision of ANP Administrative Rule
No. 251/2000. After the period of social participation, which
included contributions from several agents in the sector, ANP
published a normative act to comply with the legal
determination of non-discriminatory access to waterway
terminals by interested third parties.

According to the regulation, the operator of a terminal for
handling petroleum, derivatives of petroleum and natural gas,
and biofuels must allow access to any interested party, against
remuneration, under non-discriminatory conditions between
the various shippers, including the owner shipper.

The rule does not cover port facilities used exclusively for
offshore support; not berthed ship-to-ship operations (STS);
port facilities used for the movement and storage of methanol
which do not move or store petroleum, derivatives of
petroleum and natural gas, or biofuels; and liquefied natural
gas (LNG) terminals.

Source: ANP
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Victims of the Mariana disaster can sue BHP 
Billiton in the UK

The United Kingdom Court of Appeal has ruled that a group
action filed against BHP Group that seeks for compensation for
individuals, municipalities and other institutions following the
Mariana dam disaster in Brazil can be heard in a British court.
The British company owns 50% of the shares in the mining
company Samarco, along with Vale, which owns the other half.
Samarco Mineração was the operating company of the
Fundão dam.

The claim was brought on the basis that the defendant is liable
as an indirect polluter, and there is no perspective of
compensation for all the victims in Brazil. Initially, the Courts
had thrown out the litigation, but after appeals, the Court of
Appeal in London issued a decision allowing the case to go
ahead.

Source: UK Courts and Tribunals Judiciary

Superior Court of Justice holds that 
insurance contracted for an international 
trip is not valid after the insured person 

returns to Brazil

The Superior Court of Justice (STJ) unanimously understood
that the insurance company contracted for international travel
has no obligation to continue the treatment after the insured
person has been discharged from a hospital abroad, unless
otherwise provided in the agreement.

The decision was rendered in an appeal filed by a woman
who had an accident in France and had to undergo surgery
when she returned to Brazil. Despite claiming that the
insurance should cover the expenses of the surgery performed
in Brazil, STJ held that the company had fulfilled its
contractual obligation to provide treatment until the
stabilization of the insured so that she could return home
safely.

The Justices understood that there was no abusiveness in the
contract and that the insurance company complied with the
obligation in the contract and must not be compelled to
provide extra coverage.

Source: STJ
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